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LQ WKLV FDVH FDQQRW VWDQG� $ MXU\ GLG QRW PDNH D VSHFLDO ILQGLQJ DV WR WKH
ZHLJKW RI WKH GUXJV� )XUWKHUPRUH� )ORZDO GLG QRW UHFHLYH WKH VWDWXWRU\
PLQLPXP IRU VLPSOH SRVVHVVLRQ� ,QVWHDG� KH UHFHLYHG D SHQDOW\ RI OLIH
ZLWKRXW SRVVLELOLW\ RI UHOHDVH WKDW ZDV PDQGDWRU\ XQGHU �� 8�6�&�
� ����E�����$�� EXW WKDW ZRXOG QRW KDYH EHHQ PDQGDWRU\ XQGHU WKH RWKHU
UHOHYDQW SURYLVLRQV� 3XW DQRWKHU ZD\� WKH GLVWULFW FRXUW JDYH )ORZDO D
PDQGDWRU\ PD[LPXP VHQWHQFH WKDW PLJKW QRW KDYH DFWXDOO\ EHHQ
PDQGDWRU\ RU HYHQ SHUPLVVLEOH KDG WKH GLVWULFW FRXUW SURSHUO\ VXEPLWWHG
WKH LVVXH RI WKH GUXJ¶V ZHLJKW WR WKH MXU\�
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7KH (LJKWK &LUFXLW KDV UHFHQWO\ FRQVLGHUHG WKH HIIHFW RI $SSUHQGL

RQ �� 8�6�&� � ���� $OWKRXJK LW KDG SUHYLRXVO\ KHOG WKDW WKH TXDQWLW\ RI

GUXJV XQGHU � ��� ZDV D VHQWHQFLQJ IDFWRU WKDW FRXOG EH GHFLGHG E\ D

MXGJH� WKH (LJKWK &LUFXLW� LQ OLJKW RI $SSUHQGL� KDV QRWHG WKDW D MXGJH FDQ
RQO\ LPSRVH SHQDOWLHV WKDW IDOO ZLWKLQ WKH VWDWXWRU\ UDQJH DXWKRUL]HG E\ WKH

MXU\¶V YHUGLFW�8QLWHG 6WDWHV Y� $JXD\D�'HOJDGR� ��� )��G ���� ����:/

������ ��WK &LU� ������ ,Q $JXD\D�'HOJDGR� WKH FRXUW XSKHOG D
FRQYLFWLRQ XQGHU � ��� EHFDXVH WKH WULDO MXGJH KDG VHQWHQFHG WKH
GHIHQGDQW WR WKH DEVROXWH VWDWXWRU\ PLQLPXP WKDW ZDV DSSOLFDEOH
UHJDUGOHVV RI GUXJ TXDQWLW\� 7KH FRXUW H[SODLQHG WKDW VXFK D SHQDOW\ ZDV
DSSURSULDWH EHFDXVH LW IHOO ZLWKLQ WKH UDQJH VSHFLILHG IRU WKH FULPH IRU
ZKLFK WKH MXU\ KDG FRQYLFWHG WKH GHIHQGDQW� 7KH (LJKWK &LUFXLW UHLWHUDWHG
WKH VDPH SULQFLSOH LQ 8QLWHG 6WDWHV Y� 6KHSSDUG� ��� )��G ��� ��WK &LU�
������ 7KH FRXUW DJDLQ XSKHOG D FRQYLFWLRQ XQGHU � ���� LQ WKLV FDVH
EHFDXVH WKH LQGLFWPHQW KDG DOOHJHG WKH GUXJ W\SH DQG TXDQWLW\ DQG
EHFDXVH� DFFRUGLQJ WR D VSHFLDO ILQGLQJ� WKH MXU\ KDG XQDQLPRXVO\ IRXQG
EH\RQG D UHDVRQDEOH GRXEW WKDW WKH GHIHQGDQW KDG SRVVHVVHG WKH TXDQWLW\
RI GUXJV FKDUJHG LQ WKH LQGLFWPHQW� ,G� DW ���� $JDLQ� WKRXJK� WKH FRXUW
QRWHG WKDW D MXGJH¶V GHFLVLRQ WR LPSRVH D VWDWXWRU\ PLQLPXP LUUHVSHFWLYH
RI GUXJ TXDQWLW\ FRXOG IDOO ZLWKLQ WKH FRQVWLWXWLRQDO OLPLWV RI $SSUHQGL�
,G� DW ��� Q��� ,Q ERWK FDVHV� KRZHYHU� WKH (LJKWK &LUFXLW QRWHG WKDW LW LV
LPSURSHU IRU D MXGJH WR GHWHUPLQH DQ\ IDFWV RWKHU WKDQ D SULRU FRQYLFWLRQ
WKDW ZRXOG LQFUHDVH WKH SHQDOW\ UDQJH EH\RQG WKDW DSSOLFDEOH WR WKH FULPH
IRU ZKLFK WKH MXU\ KDV FRQYLFWHG WKH GHIHQGDQW�

8QOLNH WKH VHQWHQFHV LQ$JXD\D�'HOJDGR DQG 6KHSSDUG� WKH VHQWHQFH
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8QGHU �� 8�6�&� � ����E�����$���&�� GUXJ RIIHQVHV WKDW UHVXOW LQ

GHDWK RU ERGLO\ LQMXU\ DOVR UHFHLYH LQFUHDVHG VHQWHQFLQJ UDQJHV� :H KDYH
DOUHDG\ GHWHUPLQHG WKDW� SXUVXDQW WR $SSUHQGL� WKH TXHVWLRQ RI ZKHWKHU
GHDWK RU ERGLO\ LQMXU\ KDV UHVXOWHG IURP D GUXJ RIIHQVH PXVW EH SURYHG
EH\RQG D UHDVRQDEOH GRXEW WR WKH ILQGHU RI IDFW� ,Q 8QLWHG 6WDWHV Y�
5HEPDQQ� BBB )��G BBB� ����:/ �������� ���� )HG� $SS� ����3 ��WK
&LU� ������ WKH GHIHQGDQW SOHG JXLOW\ WR GLVWULEXWLRQ RI KHURLQ LQ YLRODWLRQ
RI ��8�6�&� � ����D���� DQG IDFHG XS WR WZHQW\ \HDUV LPSULVRQPHQW� 7KH
GLVWULFW FRXUW� KRZHYHU� IRXQG E\ D SUHSRQGHUDQFH RI WKH HYLGHQFH WKDW D
GHDWK KDG UHVXOWHG IURP WKH GLVWULEXWLRQ� 7KHUHIRUH� SXUVXDQW WR WKH
SURYLVLRQV RI �� 8�6�&� � ����E�����&�� WKH GLVWULFW FRXUW LQFUHDVHG WKH
VHQWHQFH WR OLIH� :H UHYHUVHG� QRWLQJ WKDW �� 8�6�&� � ��� FDOOV IRU D
IDFWXDO GHWHUPLQDWLRQ RI ZKHWKHU WKH GLVWULEXWLRQ RI GUXJV FDXVHV GHDWK
DQG WKDW WKLV IDFWXDO GHWHUPLQDWLRQ VLJQLILFDQWO\ LPSDFWV WKH PD[LPXP
SHQDOW\� $OWKRXJK WKH GHIHQGDQW KDG ZDLYHG KHU ULJKW WR D MXU\ WULDO DV
SDUW RI KHU SOHD DJUHHPHQW� VKH KDG QRW ZDLYHG KHU ULJKW WR KDYH WKLV
HOHPHQW RI WKH RIIHQVH SURYHG EH\RQG D UHDVRQDEOH GRXEW WR WKH WULHU RI
IDFW� $VZHQRWHG� LWZRXOG KDYH YLRODWHG WKH FRQVWLWXWLRQDO XQGHUSLQQLQJV
RI WKH GHIHQGDQW¶V ULJKW WR WULDO WR DOORZ D GHIHQGDQW ZKR SOHDGV JXLOW\ WR
SK\VLFDO GLVWULEXWLRQ WR EH VHQWHQFHG WR OLIH XSRQ D GLVWULFW FRXUW¶V ILQGLQJ�
RQO\ E\ D SUHSRQGHUDQFH RI WKH HYLGHQFH� WKDW D GHDWK KDG UHVXOWHG IURP
WKH FKDUJHG FULPH� 7KH KROGLQJ WRGD\ UHDIILUPV WKH ORJLF RI 5HEPDQQ� D
IDFW WKDW LQFUHDVHV WKH DSSOLFDEOH VWDWXWRU\ SHQDOW\ UDQJH IRU D SDUWLFXODU
FULPH PXVW EH SURYHG EH\RQG D UHDVRQDEOH GRXEW WR WKH WULHU RI IDFW�
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